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| Appeal from a Deeree made 
in the High Court of CHANCERY, iz Canſe wherein Sir Phillip Parker Ke. and Henry Parker Eſq; were Plainife, againſt Jane Serjeant 
the Ri and Executrix of Richard Serjeant, and your Petitioners, and others, Defendents. 


HAT Richard Serjzant Eſqy being of an Antient Family in Buckingham-ſhire, very Aged, and without Iſſue, and reputed to be ſeized in Fee of Dinton-Honſe and Lands, and ' 
| other Lands and Tythes in Dinton, Upton, and Ajton Mullins, of 700 /. per annxm, in the County aforeſaid, and having made his Wife a Joynture of 500 /. per annum, was defirous to 
.. preſerve his Name and Family, and to prefer William Serjeant, his Nephew and Heir, in Marriage before his death : ; 
And:in order thercunto, did ſend Propoſals in Writing to one Mr. Trckey, in Londox Stationer 3 the ſubſtance of which were, That if Mr. Trckgy would pay, or ſecure the' pa' rent of 1500 l. 
within one-year. next aſter the Marriage, and ſecure 1000 /. more for his Daughters Marriage Portion, he the ſaid Richard Serjeant would ſettle 200 1. per annum out of his Tythes, and other 
his Lands in Dinton and Vpton, with his Barns, Yard, and Ont-houfes, for preſent maintenance and Joynture, and all his Lands in Aſtor, after his deceaſe, except his Wivcs Joynture, and the 
whole of her Joynture, ther his and his Wives death, to the yearly value of 700 /. per ammm in Upton, Dinton, and Aſton Mrllins aforeſaid ; and did further promiſe to ſettle 2000 /. of the 
25001, Portion, upon his Nephew Wiliam Serjeant, after his the ſaid Richard's death, for: his'further maintenance 3 and upon theſe Conditions did defire the Marriage might be had between 

his Nephew and Mr. Trckzy's Daughter : But this Treaty broke off. | 

And afterwards Richard ſent the fame Propoſals with a Letter to the now Lord Biſhop of Chicheſter, who Marryed Mrs. Saltonſt alls Siſter, to be Communicated to the Plaintiffs the Parkers 3 
in which Letter the aid Richard did promiſe and agree, That if the ſaid Lord Biſhop and Mr, Parker would engage for 25001. as a Marriage Portion for Mrs. Saltoyſtall, he would upon this 
Marriage make good the Propoſals which he had made to Mr. Twckey 3 as by the Letters and Propoſals themſelves will more at large appear. | 

And the ſaid Lord Biſhop and Mr. Parker did agree to engage for the Portion of 2500 /. upon Richard Serjeant's performance of the ſaid Agreement 3 and both ſent him Letters to that pur- 
poſe, and Kichard was well ſatisfied therewith, and the Marriage procceded by conſent of all parties: And after the Marriage, Richard Serjeant declared himfelf well pleaſed, and that he had 
agrecd to ſettle 700 1. per annum in Lands, and gave Directions to prepare Conveyances accordingly, and particularly to Convey Dinton- Houſe and Lands to his Nephew. 

That Richard the Uncle by the perſwaſion of Fane his Wife, and her Relations, was afterwards prevailed with to delay the perfecting of his Agreement 3 and Sir Phillip Parker, and Henry 
Parker Efq3 looking upon themſelves as obliged to pay the Portion, and no Settlement being made upon their Neece 3 | ; 

Sir Phillip Parker and Henry Parker Exhibited their Bill in Chancery againſt Richard Serjeant, and ; po his Wife, JWiliam Serjeant the Nephew, and Fane his Wife, and' others 3 praying an 
Execution of the faid Agreement, and therein offering to pay and ſecure the Portion. EE: {20 

All the Defendents anſwered the ſaid Bill,and Richard Serjeant and Jane his Wife by their Anfwer did difcover a voluntary Conveyance made by Richard Serjeant, dated in March 1663. whereby 
he had Conveyed Dinton-Houſe and Lands to one Mr. Lindley in Fee in Truſt for his Wife and her Heirsz but with a power for him to Revoke it at his pleaſure: which had been kept ſecret before. 

Afterwards Richard Serjeant and- Jane his Wife, Exhibited a Croſs Bill againſt Sir Phillip Parker, Henry Parker, the Lord Bifhop of Chicheſter, the Petitioners, and others, whereby they owned 
an Agreement, and endeavoured to recover the Portion, and afterwards Richard died. - | | 
' Sir Phillip Parker and Henry Parker revived the Suit againſt Faze his Reli and Exccutrix, and ſhe Exhibited a new Croſs Bill againft the ime parties, and to the ſame effe& as before, and 
many Witneffes were examined, and after ſeveral delays on her part, both Cauſes were heard _— before the/Lord Keeper Bridgman, the 28 of Offober 1670. {7 RR 

And then the Court declared that they were fully fatisfied that there was an Agreement by Richard Serjeant for Kriling Lands of the value of 700 /. per axnzm on his Nephew, and did Decree 
the faid Agreement to be performed,and the Tythes to be made up 200 /. ger annem, with other Lands according to the aid Agreement, but did Decree Dinton- Houſe and Lands to Fanethe Widow 
and her Heirs, and referred.it toa Maſter to ſettle the Conveyances and Accompts, who found and certified there wanted 681, to make good the 2001. per annum, and 100 1. per annum to make up 
the other 3001. per annum, fo that in the whole they wanted 168 /. per annum to make up the 700 |, per annum {0 Decreed to be ſettled 3 and the. ſaid Report was upon full Debates confirmed by 
the Loxd Keeper Bridgman, and afterwards by the Lord Shaftsbary, - - ; s | 

Whereupon the Parkers being Decreed topay the whole 25001. Portion, and finding by the Decree, that it was made impoſſible to have a Settlement of 700 1. per annwm, according to the 


Agreement, brought their Bill of Review, and Janethe Defendent put in-a Demurrer, which came to'be heard before the Lord Shaftsburyz who declared the chief matter in difference then 


was, Whether Dinton-Hoyſe, notwithſtanding the voluntary Conveyance (with power of Revocation) made to his Wite, ſhould be liable to the Marriage Agreement, ſhe by hex Counſel offer- 
ing to make good the 200 1. a year for Joynture and maintenance, and the Arrears thereof 3 and ordered that a Cafe ſhould be made upon that point only. nba ; 

And after the Caſe was Filed, the Defendent Fane moved the now Lord Chancellor to ſet afide the Caſe, and to rchear her Demurrer to . the Bill of Review , which actordingly was 
granted 3 and after a long and vexatious delay, by Demurring at the Bar for want of proper patties, and other delays contrary to the ordinary courſe of the Court, at laſt the Demurrer came 
to be reheard, and the Decrce was Reverfed: \ 

And the Cauſe was rcheard upon the whole Merits of it 3 and the Court declared, That when the Uncle fentPropofals with his Nephew, and deſired to have him admitted a Suitar there-. 
upon, although no anfwer was returned to the Uncle, yet the acceptance of thoſe Propoſals by the Friends of Mrs. Saltonjt all, and admiſſion of the Nephew to be a Suitor, whereupon the 
Marriage enfued, doth in Equity amount to an Agreement executed, and on all ſides ought to be performed, But at the inſtance of Zane the Widow, the Court direQted two Ifſues to be 
tryed : Firſt, Whether the Propoſals at the time when they were tendred to the Friends of Mrs. Saltoyjtall , did mention the Sum of 2000 1. to be ſettled on the Nephew, or only 1000 }. 
Secondly, Whether the Lands mentioned in the Particular propoſed were at that time, or at any time within ſeven years before of the value of 700 /. a. year in the common repute of the 
Country : And yet afterwards the ſaid Defendent refuſed to try either of the aid Iſſues. * \ | 

Thereupon the Court on a further hearing declared , That 20001. of the Portioh was to be ſettled on the Nephew over and above the 7001. per annnm; and that the Marriage Agrce- 
ment was executed, and ought to be performed on all ſides 3 and Decrecd the Barns, and the Yard wherein the Barns do ſtand, and the Out-houſcs of Dinton-Hoxſe, ſhould be ſettled with the 
. by oe on an S _ 3 but declared that Dinton-Houſe and Lands, and the perſonal Eſtate, ſhould not be ſubject to make good the Inheritance, or the preſent maintenance or Joynture, or 
the Arrcars thereof : witho x hich 3 Bo DUIT » direct tt 2k vals. CXIoO.IC00CE . } ang in; ne Agreement wr p- en IDocrcoedk xmas inmnncilit a hcoaciiormsds- 
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and thoereocnpons Dreados | © x 4th of Frormwary Was © ra vn up as a Rana IDccrooy "The Thea ce” 5C ww) Ic "L- Cree is as followeth Fe 
That although the Conveyance to the Wife was made with power of Revocation, which would have made it yoid againſt a Purchaſer 4 yet they could not take William Serjeant and his Wife 


to be ſuch aPurchaſer as could avoid that Conveyance as fraudulent 3 and yet did declare and Decree, that it was equitable to take the Treaty of Marriage to be ſuch an Agreement, as ſhould 
not be rrevented by the ſubfequent Settlement made pendente lite, and that all other the Real Eſtate of Richard ought to be applicd to make good the Agreement 3 and that the Conveyance 
made ly Richard pendente lite, ought to be ſet afide 3 and that Fane Serjeant the Widow, and her Truſtees, ſhould execute a Conveyance to William Serjeant and his Heirs of all the Lands and 
Te£ments that were Richard's, except Dinton-Heuſe and Lands, and her Joynture, and ſhould account for the Profits received by her, and Decreed only the Tythes of Dinton, and Upton, and 
pticots, and Ribins Land, (which are'in all but 132 /. per annwm) for the preſent maintenance and Joynture of the Petitioners 3 and that 500 /. of the Portion with Intereſt ſhould go to ſupply 
4£ defeCt of the values, and that the Plaintiffs ſhould pay the remaining 2000 /. to the Petitioners : from which Deerce the Petitioners have appealed to the Honourable Houſe of Peers. 

And the main point the Petitioners ground their Appeal upon, is, becauſe the Decree makes it impotſible the Agreement ſhould be performed, by excepting Dinton-Hoxſe and Lands, and the - 
perfonal Eſtate of Richard Serjeant, from being liable to make good the Marriage Agreement, as they ought to be for the Reaſons hereafter mentioned. : 

It is without queſtion, That if Richard Serjeant, after the Conveyance to his Wife with power of Revocation, had for any Conſideration of Money, or any other valuable Conſideration, Sold 
Dintou- Houſe and Lands to another, or actually fettled it upon the Petitioners upon Marriage, the Conveyance to the Wife would have bcen void by the expreſs words of the Statute 27 Eliz. 
Cap. 4. and therefore an Agreement to ſettle it upon the Petitioners in Conſideration of Marriage, which is the greateſt Conſideration) ought alſo in Equity to ſet it aſide, and avoid it. 

That if Richard Serjeant had been living at the Hearing of the Cauſe, Che ſhould in Equity have been Decrecd to Revoke the Conveyance to his Wife, and to have ſettled it upon the Petici- 

* oners: And if fo, then no reaſon why his Death a little before the firſt Hearing ſhould have been, ſhould put his Wife in a better condition than himſelf ſhould have been in. 

In all the former Decretal Orders, the Petitioners aredeclared to be in Equity ſach Purchaſers, as ought to have 700 1. per annum of Richard's Eſtate ſettled on them : And if Purchaſers, then 
by confequent they are ſuch Purchaſers as ſhall ayoid the Conveyance to the Wife by the Statute of 27 Eliz.4. for that Statute makes no difference between any Purchaſers upon valuable Conſideration. 

The main Errour upon which the Lord Bridgman's Decree was Reverſed, was becauſe by Decrecing Dintox-Honſe and Lands to Fane Serjeant the Widow, hc had made-the Agreement .impoſ- 
ſible to'be performed : And if fo, to what end was the Lord Keeper Bridgman's Decree Reverſed, and Tryals at Law dire&tedfor the Tryal of the values of Richard's Lands? And why, by thoſe 
means, were the Petitioners (who preffed always for a final Judgement) delayed for ſeveral years, and put to great Charges and Vexations ? If after all this, Dinton- Houſe ought not to 
be liable to make good the Agreement, in caſe there were not other Lands {ufficient. Fes | 

. The Lord Bridgman's Decree being Reverſed upon the Bill of Review of the Purkers only, (who Sued on the behalf of the Petitioners) and the Reſpondent bringing, no Bill of Review, if 
upon rehearing the Cauſe there had not been given them any relief; yet by the courſe of that Court, it ſhould not in any point have made the Decree worſe for them than it was before : Which 
it hath done for the Court Decrecd but 132 7. for the Petitioners Joynture and preſent maintenance, whereas the Lord Keeper Bridgman did Decree 200 /. per annum and Fane Serjeant the 
Widow, by her own offer and conſent was ordered both by the Lord Keeper Bridgman and the Loxd Shaftsbury tomake it up 200 /. per annum and both by her Bill and Anſwer had acknow- 
ledged that by the Agreement. it ought to be 200 /. per annum. | : 

'The laſt Decree for making Dinton-Houſe not to be liable to make good the Agreement, is grounded upon a plain miſtake of the matter of Fa& in ſeveral points : Amongſt others, Firft, That 
Dinton- Houſe and Lands were not mentioned in the particular upon which the Marriage was had. Secondly, That no penny of the Portion was paid or ſecured. Whereas, 1. The Marriage was 
not had upon the particular, but upon the aforeſaid paper of Propoſals ſent to the Lord Biſhop of Chicheſter, in which the Barns, Yard and Out-houſes belonging to Dintou-bouſe are mentioned, 
and by which the. Tythes are to be made up 2001. per annum with Lands in Dintonz and there being no other Lands but thoſe of Dinton-Houwſe, it is the ſame as if Dinton-Houſe and Lands had 
been expreſly mentioned. 2. The particular was not delivered till after the Marriage, and it is ſo (worn by the Parker, and there is no colour of proof to the contrary. 3. A conſiderable 
part of the Portion was in Mrs. Saltosſtall's hands at the time of the Marriage 3 and it is proved in the Cauſe, thatRichard acknowledged that both the Lord Bifhop of Chicheſter, and the Parkers, 
had cygaged to him.to pay the Portion,and the Parkers both in their Bill and Anſwers offer to pay it upon performance of the Agrecment, and in all the Decrees are Decreed to pay the whole Portion. 

It-is Decreed that Zane Serjeant the Widow ſhall account for all the Profits by her received of the Tythes'of Dinton, and Upton, and Pellicots, and Robins Lands 3 but ſhe is not to account for 
the Profits received in Richard's life-time, for which in reaſon ſhe ought to account, as well as for thoſe received by her (elf. 

It hath been Objected by the Reſpondents, That the Perſonal Eſtate of Richard onght not to be liable to make good the Agreement, becauſe it was diſcharged by a former Order, and a Demwrrer upozi 
that Point allowed by the Lord Keeper Bridgman. l | ; | 

By Reverſing the Decree, the Demurrer was Reverſed alſo; or at leaſt upon rehearing the Cauſe upon the Merits, the Court ſhould have recheard the Demurrer alſo 3 which was refuſed, 
although the Court had before ordered the Demurrer ſhould be reheard, and the Plaintiffs Counſel prefſed for it. 

That Dinton-Houſe and- Lands are not. particularly mentioned to be agreed to be ſettled, + ; 

The Barns, Yard, and Out-houſes belonging to Dinton-Honſe are expreſly agreed to be ſettled, yet are not Decreed your Petitioners 3 and the Tythes being by Agreement to be made up 200 /, 
per annum by Lands in Dinton and Upton, (where there are not Lands ſufficient to do it without thoſe belonging to Dinton-Houſe ) it is all one as if theſe had been particularly aprecd to be ſettled, 

That Richard wpon former Treaties of Marriage, as well as Tuckey's, declared his Wife ſhould bave Dinton-Houſe and Lands, and that he world not ſettle it upon his Nepherv. 

The Fact is therein miſtaken 3 for there is no proof that he made ſuch Declaration t but on the contrary it is proved that Richard after the Marriage acknowledged he had agreed to ſettle 
Dinton-Houſe and Lands on the Petitioner William, and gave direQons for ſettling of it.according]y. | | p.- | 

Tt would be a very hard caſe if the Wife ſhould not have Dinton-Hauſe and Lands, but it ſhould go to make good the Agreement. 


The Wife brought but 20001. for Portion, and the whole Eſtate is not 700 1. per aun. out of which ſhe hath 500 /. per a#». for her Joynture beſides Dintoxn-Honſe and Lands : therefore if ſhe ſhould \ 


have the Inheritanceof that alſo,which is the chick Scat,and near 100 !, per ann. it would be the ruine of the Family, the Heirs thereof being already much impoveriſhed by the charge of this Suit, which 
th been delayed nine years; although the only point 


h 


conſiderable was,andis, Whether a Marriage Agreement or a voluntary Conveyance toa Wife, with power of Revocation, ſhould be preferred? | 
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